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The financial crisis and collapse of significant market players such as Lehman, Bear Stearns and AIG in 2008 

exposed multiple weaknesses in the OTC derivatives market. 

In September 2009 the G20 leaders agreed on a set of reforms designed to improve transparency, reduce 

systemic risk and protect against market abuse. 

Key elements of the reform are that all standardised OTC derivatives will be traded on exchanges or 

electronic platforms; reported to Trade Repositories (TR); cleared through a Central Counterparty (CCP) and 

that non-cleared transactions will be subject to risk mitigation. 

The EU is implementing this through European Market Infrastructure Regulation (EMIR). Similar reform is 

occurring elsewhere such as Dodd-Frank in US and FINFRAG in Switzerland. 

EMIR imposes new requirements on all derivatives transactions, whether intra-group, on exchange or OTC, and 

on all market participants, including corporates and pension funds. These requirements cover transactions 

from 16th August 2012, with the reporting obligation being effective from 12th February 2014. 

http://www.telegraph.co.uk/finance/financialcrisis/6173145/The-collapse-of-Lehman-Brothers.html
http://www.esma.europa.eu/system/files/2012-600_0.pdf
http://www.sec.gov/spotlight/dodd-frank.shtml
https://www.news.admin.ch/message/index.html?lang=en&msg-id=51372
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Old World EMIR Model

 All derivatives to be reported to a TR

 Clearing through CCP in certain circumstances

 Risk mitigation required in certain circumstances

 Market harmonisation across EU
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SCOPE OF EMIR
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All market participants are in scope, regardless of the type and size of organisation.

1. Financial counterparties such as banks, insurers, investment funds, pension funds, etc; 

2. Non-financial counterparties (NFC's) including corporates; 

3. The CCP's and TR's which form the backbone of the new market infrastructure. 

All derivatives instruments are in scope, whether intra-group, on exchange or OTC and regardless of their size 

and purpose. 

In most circumstances intra-group entities and transactions domiciled outside the EU are in scope. 

http://www.esma.europa.eu/page/Non-Financial-Counterparties-0
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All derivatives transactions are in scope, whether intra-group, on exchange or OTC and regardless of their size 

and purpose. 

1. Asset classes: Credit, Interest Rate, Equity, FX, Commodity, Other 

2. Derivative types: Contracts for difference, Forwards, Futures, Options, Swaps, Other 

All derivatives are subject to the Reporting obligation. 

OTC derivatives may be subject to the Clearing and Risk Mitigation obligations.
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As of 12th February 2014 all NFC's are required to report all derivatives transactions, whether intra-group, on 

exchange or OTC and regardless of their size and purpose. This includes a requirement to back-load historical 

derivatives transactions entered into on or after 16th August 2012. 

NFC's also have to clear their OTC derivatives if their exposures exceed the clearing threshold. In certain 

circumstances certain risk mitigation obligations might also apply. 

1. Above the clearing threshold: Reporting obligation, Clearing obligation, Risk Mitigation obligation.

2. Below the clearing threshold: Reporting obligation, certain risk mitigation techniques.
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1. Who: there are no exemptions, NFC's must report to a TR from 12th February 2014. NFC's can delegate 

reporting (but not the accuracy obligation) to the other counterparty, a third party or CCP. 

2. Instruments: All derivatives transactions, whether intra-group, on exchange or OTC and regardless of their 

size or purpose. 

3. When: If NFC then no later than T+2 following the conclusion, modification or termination of a transaction. 

If NFC+ then no later than T+1. 

4. How: Each entity will receive a Legal Entity Indentifier (LEI) and each transaction a Unique Trade Identifier 

(UTI). 

5. What: For all transactions from 16th August 2012 be they new, a modification or termination...

i. Common data such as derivative type, notional, price, maturity and settlement date; 

ii. Counterparty data; 

If above the Clearing Threshold (NFC+) additional information should be reported... 

iii. Mark-to-market valuations; 

iv. Information on collateral exchanged, including value and basis. 

Counterparties must retain records of all derivatives transactions and modifications for at least 5 years. 
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NFC's below the Clearing Threshold and Intra-group transactions are exempt, but only if certain risk mitigation 

procedures exist and only following approval of exemption by ESMA. NFC's become subject to mandatory 

Clearing through a CCP if their position exceeds the Clearing Threshold (NFC+). 



OBLIGATION 3 – RISK MITIGATION
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Uncleared OTC derivative transactions are subject to new risk mitigation requirements... 

1. Timely confirmation of transactions; 

2. Defined dispute resolution procedures (such as ISDA); 

3. Portfolio reconciliation (if NFC then annually for <100 trades and quarterly if >100. If NFC+ then quarterly 

for <50 trades, weeks for 51-499 and daily for <500); 

4. Portfolio compression (if more than >500 trades with one counterparty). 

If above the Clearing Threshold (NFC+) additional obligations apply... 

5. Daily mark-to-market valuations; 

6. Initial and Variation margining. 

https://www2.isda.org/emir/
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EMIR classifies counterparties to be part of the same group if the following definitions are met... 

1. Both counterparties are included in the same accounting consolidation; 

2. Both counterparties are subject to appropriate centralised risk evaluation, measurement and control 

procedures; 

3. Both counterparties are established in the EU (or if one is established in a third country the EC has declared 

that country equivalent); 

4. If one counterparty is financial it must be subject to appropriate prudential requirements. 

Reporting obligations apply to Intra-group transactions. Certain exemptions are made from Clearing and Risk 

Mitigation obligations (only following approval of exemption from ESMA). 

http://www.esma.europa.eu/
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NFC's with OTC derivatives exposures above the Clearing Threshold (NFC+) become subject to additional 

Reporting and the Clearing and Risk Mitigation obligations. Calculating the Clearing Threshold involves two 

stages... 

1. Defining A Hedge: OTC Derivatives which are "objectively measurable as reducing risks directly related to 

the commercial activity or treasury financing activity of the NFC" do not count towards the Clearing 

Threshold. Examples include... 

i. Hedge covers risks directly arising from the normal course of business; 

ii. Hedge covers risks indirectly associated with the normal course of business; 

iii. The hedge contract is consistent with the definition in International Financial Reporting Standards (IFRS). 

NFC's must be able to demonstrate how each transaction they deem a hedge meets the definition. 

All other OTC Derivatives shall be taken into account for calculation of the Clearing Threshold. 

http://www.ifrs.org/
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2. Clearing Threshold: The gross notional value of OTC derivative transactions which do not fall within the 

exclusions of stage 1 are compared against the following thresholds... 

i. Credit derivatives EUR 1bn

ii. Interest rate derivatives EUR 3bn

iii. Equity derivatives EUR 1bn

iv. Currency derivatives EUR 3bn

v. Commodity derivatives EUR 3bn

vi. Other EUR 3bn

When assessing its position an NFC must include Intra-group transactions and monitor the consolidated group's 

rolling 30 day average, by asset class. If any of the thresholds for a particular asset class is breached it 

triggers a mandatory Clearing obligation of all OTC derivative transactions across all group entities and asset 

classes for as long as they remain above the threshold. 
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NFC's face a number of possible implications from EMIR...

1. Legal: NFC's now have an obligation for accurate reporting, even if they delegate this to a third party. 

2. Data: NFC's must maintain accurate data on all Intra-group and external derivatives transactions entered 

into on or after 16th August 2012 and hold this for 5 years. 

3. Reporting: NFC's must be able to report their group derivatives to a TR within the applicable time period. 

Thereafter a wide range of data must be reported during a transaction life cycle. 

4. Financial Risk Management: NFC's must be able to continuously value and monitor their group derivatives, 

distinguish what constitutes a hedge, be able to demonstrate risk management techniques and implement risk 

mitigation measures. 

5. Capital: NFC's may become subject to margining obligations, in turn impacting cash flow and capital. 

6. Costs: Registering with a TR may cost in exess of EUR 3k. Hedging may become more expensive if financial 

firms pass increased infrastructure and capital charges on. Likewise possible margining and systems 

requirements create costs. 



IMPLICATIONS FOR NFC’s
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7. Risk Appetite: If hedging becomes expensive NFC's may alter their hedging strategies. Smaller NFC's may 

stop hedging altogether, thereby replacing a compliance risk with a financial risk. 

8. Time: EMIR creates significant additional work to capture, report and manage derivatives. 



CHECKLIST FOR NFC’s
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In light of the numerous implications, NFC's are encouraged to completely review their derivatives processes 

and infrastructure... 

1. Read all documents and technical requirements available via our Useful links page. 

2. Collect and verify portfolio data. This includes underlying loans and derivatives on an intra-group and 

external basis from 16th August 2012. Following this check which instruments classify as a hedge in relation to 

the Clearing Threshold. 

3. Confirm whether you are classified as NFC under EMIR and inform your financial firms and local regulator. 

Markit offer a free online classification service for corporates. 

4. Obtain Legal Entity Identifiers (LEI) for each of your global entities subject to EMIR. 

5. Confirm with your financial firms the Unique Trade Identifiers (UTI) for existing transactions. 

6. Decide whether to report directly to a TR or delegate to a third party. If doing yourself an IT solution will be 

required. If delegating to a third party be clear on their processes, data security and other terms, you remain 

liable for accuracy. 

http://www.markit.com/product/isda-amend
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7. Test processes and systems to ensure they are EMIR compliant and function correctly. 

For those NFC's subject to Clearing and Risk mitigation obligations additional steps are required, both before 

and on an ongoing basis. 



KEY DATES
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1. 16th August 2012: EMIR came into force.

2. 15th March 2013: Technical standards on OTC derivatives, reporting and requirements for TR's and CCP's 

came into force. NFC's required to notify regulator if their gross notional position exceeds the Clearing 

Threshold. Timely confirmation of uncleared OTC derivative trades between counterparties came into force. 

15th September 2013: Dispute resolution, portfolio reconciliation and compression of uncleared OTC 

derivatives came into force. 

3. 12th February 2014: All derivatives transactions, whether intra-group, on exchange or OTC must be 

reported to a recognised TR (transition period may apply). 

4. 13th May 2014: Back-loading of historical derivatives transactions entered into on or after 16.08.2012 must 

be completed. 

Still tbc: Mandatory reporting of exchange traded derivatives, Clearing and Margining.



FURTHER READING
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EU Regulation No 648/2012 on OTC derivatives, central counterparties and trade repositories

Financial Conduct Authority

ESMA

EMIR technical standards

EMIR for Non Financial Counterparts

List of registered Trade Repositories

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:201:0001:0059:EN:PDF
http://www.fca.org.uk/firms/markets/international-markets/emir
http://www.esma.europa.eu/
http://www.esma.europa.eu/system/files/2012-600_0.pdf
http://www.esma.europa.eu/page/Non-Financial-Counterparties-0
http://www.esma.europa.eu/page/Registered-Trade-Repositories
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At the time of writing certain elements, dates and market infrastructure related to EMIR were missing. 

It is essential you regularly check with your country's regulator and ESMA for the current requirements. 
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Key Capital can help you address EMIR in many ways.

Financial 

Strategy

Treasury 

Management

Hedging

Solution 

Sourcing

We can create a financial strategy which minimises the amount of external hedges by maximising your natural 

hedges and de-risking commercial contracts. 

We can ensure your financial risk management, data and hedging are optimised for EMIR compliance and cost 

effective.

Feasibility studies, document preparation, partner search and pricing checks to support your hedging programs.

Sourcing an IT solution to help you value loans and derivatives and comply with EMIR. We can help you scope 

requirements, run a ROI analysis and manage the implementation project.

20/01/2014
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Neil Mathieson

Managing Director

t. +372 5193 6831 Nordic-Baltic

t. +44 7722 262299 UK-Ireland

e. neil.mathieson@keycapital.eu

l. 

Key Capital owns and reserves all rights with respect to the copyright and content of this document.

The presentation is solely for information purposes, nothing in it constitutes a recommendation that any

investment, action, strategy or financial instrument is suitable or appropriate to individual circumstances.

Neither Key Capital, nor its affiliates and the directors, officers, employees and representatives shall have

any liability for any direct, indirect, incidental, special, punitive or consequential expense, loss or damage

arising out of, or in any way related to, the use of this document of the content contained therein.

No representation, guarantee or warranty, either express or implied, is given in respect to the accuracy,

completeness or reliability of the information contained in this document.
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https://www.linkedin.com/in/neilmathieson

